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AGCGENDA
for Meeting of

CALIFORNIA 1AW REVISION COMMISSION

San Frencisco Februery 13-1k%, 1959

1. Minutes Jamuary 1959 meeting (enclosed).
2. Report on Personnel matters.
3. Matters reiating to 1959 legislative program:
a) Memorandum No. 1 (Sent to you on Februery 6).
b) Correspondence re. Corporstions Code study {enclosed].

¢) Correspondence re. Claims study (enclosed); report on
distrivution to districts.

4) Decision as to when to begin to move bills.
L. Further consideration of studies previously discussed by Commission:
a) Study No. 34(1L) - Uniform Rules of Evidence. (Chadbourn
material sent to you on Jamuary 16, 1959.) (This will
be on the agende for Saturday.)

b) Study No. 33 - Survival of Tort Actions. (See Memorandum
No. 3, sent to you on February 6.)

¢) Study No. 21 - Confirmation of Partition Sales. (See
Memorandum No. 2 sent to you on February 6.)

d) Study No. 36{1) - Condempation (oral progresas report).
e) Study No. 32 - Arbitration. (Progress report )}

£} Study No. 38 - Inter Vivos Rights - Prob. Code § 201.5
property. (Sent to you on May 6, 1958.)

g) Study No. 49 - Rights of Unlicensed Contractor. (Sent
to you on Jamuery 30, 1959.)

%. New Studies:

a) Study No. 48 - Juvenile Court Procedure. (Sent to you on
Jamary 27, 1959.)
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b) Study No. 42 - Rights of Gocd Faith Improver. (Sent to
you on January 19,'1959-)

¢} Study No. 51 - Alimony After Divorce. (Sent to you on
Jamiary 20, 1959.)
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(:j MINUTES OF MEETING e
of
February 13 and 14, 1859
SAN FRANCISCO

Pursuant to the call of the Chairman, there was a 4
regular meeting of the Law Revision Commission on February

13 and 14, 1959, in San Francisco. {

PRESENT: Mr. Thomas E. Stanton, Jr., Chairman
Mr. John D. Babbage, Vice Chairman
Honorable Clark L. Bradley (13th)
Honorable Roy A. Gustafson
Mr. Charles H. Matthews
Professor Samuel D. Thurman

ABSENT: Honorable James A. Cobey
(: Mr. Ralph N. Kleps, ex officio

Messrs. John R. McDonough, Jr., Glenn E. Stephens,

and Miés Louisa R. Lindow, members of the Commission's staff,

were alsc present. 1
Professor James H. Chadbourn of the School of Law, ;

University of California at Los Angeles, the research consultant

for Study No. 34{L), was present during a part of the meeting

on February 14, 1959.




C ~
Minuté¥ - Regular Meeting
February 13 and 14, 1959

The minutes of the meeting of January 16 and 17; 1959,
were unanimously approved after the following changes were
mades
(1) Page 3. The second line of the 1as£ paragraph
should read ", . . Messrs. Stanton and McDonough

had interviewed a number of persocns . . "
(2) Page 13. The word "legislation" in the first
paragraph; fourth line, should be changed to

Nreoyision."
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I. ADMINISTRATIVE MATTERS

A, Personnel:

(1) Executive Secretary. The Commission diseussed
and decided that {1) its best interest would be served by
appointing as Mr. McDonough's successor a man whose principal
interest is in the field of legislation rather than teaching
and (2) such an Executive Secretary should devote not less
than three-fourths of his time to his work for the Commission.
The Executive Secretary reported that Stanford would be
agreeable to such an arrangement. The Commission then con-
sidered the qualifications of Mr. John DeMoully for the posi-
tion. A motion was thereupon made by Mr. Gustafson, seconded
by Mr. Bradley and unanimously adopted to authorize the
Chairman, in conjunction with Stanford, to offer the position
of Executive Secretary to Mr. DeMoully on the basis suggested,
his Stanford title to be determined by the Law School. -

(2} Assistant Executive Secretary. The Executive

Secretary reported that Mr. Glen E. Stephens started working
for the Commission on a TAU appointment as Assistant Executive

Secretary on January 19.
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B. State Bar Facilities for September Meeting: The

Commission considered a letter dated 2/5/59 from Mr. Stanton
to the Executive Secretary concerning his conversation with
Mr. Jack Hayes as to the availability of the State Bar's

San Francisco Board Room for the Commission's September
meeting. (A copy of which is attached hereto.) After the
matter was discussed, it was agreed that the Executive
Secretary should be directed to accept Mr. Hayes' offer

of the Board Room for Thursday and Friday; September 24 and
25; and to request the use of the room for Wédnesday;
September 23, in the event that the Commission should decide

to meet on that date also.
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C. Correction of October Meeting Minutes: The

Executive Secretary reported an error in the portion of the
October meeting minutes reporting the joint meeting of the
Commission and State Bar Committee to consider the Uniform
Rules of Evidence. A motion was made by Mr. Gustafson,
seconded by Mr. Babbage, and unanimously adopted to correct
the report of the action taken re Rule 63 Subdivision (1) (e}
page 8 of the October meeting minutes by deleting the word
"or" which precedes subclause (3} and inserting the word

"and™ in its place.
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II. LEGISLATIVE MATTERS

A. Presentation of Bills to Senate Interim Judiciary

Committee: The Commission had before it Memorandum No. 1
dated 2/5/59; copies of letters from Mr. William Drrick;
Chairman of Committee on Corporations {dated 1/23/59 and
2/4/59) and a copy of the letter from the Executive Secretary
to Mr. Orrick {dated 1/30/59); and Assembly Bills Nos. 400;
402 and 405. (A copy of each of these items is attached
hereto.)

The Executive Secretary reported that the Interim
Judiciary Committee had agreed (1) to recommend to the
standing Committee that it approve A.B. 404, the grand jury
recodification bill and S.B. 166, the bill abolishing the
Doctrine of Worthier Title; and (2) not to make any recom-
mendation to the standing Committeé respecting A.B. 403, the bill
to amend Sections 2201, 3901, and 3904 of the Corporations
Code, in view of the present lack of agreement between the
State Bar and the Commission concerning the Commissionts

proposed legislation. (See discussion infra at 11)

The Commission then acted upon the following matters
reported by the Executive Secretary of the various actions

of the Interim Committee:
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1. The Interim Committee agreed to recommend to
the stahding'Cummittee that it approve A.B. AGD; relating to
the overlapping Penal and Vehicle Code sections concerned
with the taking of vehicles if Section 439b of the Penal
Code is revised to substitute "“self-propelled vehicle" for
"automobile; bicycle, motorcycle or other vehicle.'" After
the matter was discussed; a motion was made by Mr. Babbage;
seconded by Mr, Gustafson; and adopted to approve the sub-
stitution of “self-propelled vehicle" for "automobile,
bicycle, motorcycle or other vehicle in Section 499b of the
Penal Code.

During the discussion of the Commission's
proposed legislation relating to the theft of vehicles;
Mr. Gustafson stated that Mr. Martin Pulich; Assistant
Public Defender of Alameda County, is of the opinion that
there should be a provision enacted making a second temporary
taking a felony. After the matter was discussed it was agreed
that although the suggestion has merit; no such amendment
should now be made to A.B. 400 but that if this suggestion is
made at a legislative committee hearing the Executive Secretary
is authorized not to oppose such an amendment.

2. The Commission then considered the suggestion
of the Interim Committee that no change be made in Vehicle
Code Section 502 and that Penal Code Section 367d be made

applicable exclusively to driving other than upon a highway.

-7-
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it wag agreed not to accedé to these propesals oflthe
Interim Committee at this time and that Mr. Gustafson should
write Senator Crunsky pointing out that he has authorized a
bill proposed by Mr. Custafson making this same change in
Vehicle Code Section 502.

3, The Commission then considered the various
revisions proposed by the Interim Committee to A.B. 405
relating to claims against local public entities.

(a) It was agreed that the title of Chapter 2
should be revised to read "Claims Against
Local Public Entities."

(b} A motion was made by Mr. Gustafson,
seconded by Mr. Babbage and unanimously
adopted (1) to revise "the" to mgt in the
phrase in Section 713 ®the residence or
business address;" and (2) to revise the
phrase in Section 712 “give the person
presenting the claim written notice of its
insufficiency® to read "mail to the person
presenting the claim at the address of
such person appearing on the claim written
notice of its insufficiency.”

The Commission then considered whether the

notice provision in the last paragraph of Section 716 should

be revised to conform to the revision made to Section 712.

-8~
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After the matter was discussed a motion was made by Mr.

Gustafson, seconded by Mr. Bradley and adopted to not revise

the last paragraph of Section 716. Mr. Matthews expressed

opposition.

{c)

The Commission then discussed whether
Section 713 should be revised to eliminate
the possibility that this section might
be interpreted as requiring the defense

to be asserted as an affirmative defense
and preclude its being raised by demurrer.

After the matter was discussed it was

agreed that the claimant should be required

to plead and prove either that his claim
has been presented in conformity with the
provisions of Article 2 or facts excusing
his failure to do so; rather than placing

the burden on the entity.

A motion was then made by Mr. Babbage and seconded by Mr.

Gustafson to accomplish this result by deleting the first

sentence from Section 713. The motion carrled‘

Ayes

No:

Babbage, Gustafson, Matthews, Stanton
Thurman.

Bradley

Not Present: Cobey
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(d}) A motion was made by Mr. Babbage and
seconded by Mr. Matthews to approve the
proposed revision of Section 715(a) to
read:

(a} Claimant was a minor during
all of such time or;

The motion carried:

Ayes Babbage; Bradley; Gustafson, Matthews,
Stanton; Thurman.

No: None.

Not Present: Cobey.

The Commission then considered the correspondence
received by Mr. Bradley from Messrs. Gill, Nelson, Gardiner
and Vaughn commenting on Assembly Bills Nos. 405 and 408,
It was agreed that the suggestion made by Mr. Gardiner
relating to the ambiguity in Section 716(c) in view of
Section 719 had merit., After the matter was discussed a
motion was made by Mr. Babbage and seconded by Mr. Bradley
to revise the last sentence of Section 716(c) to read:;

If the governing body allows the

claim in part and rejects it in part

it may require the claimant, if he

accepts the amount allowed, to accept

it in settlement of the entire claim,

The motion carried:
Aye: Babbage, Bradley; Gustafson, Matthews;
Stanton, Thurman.
No: None.

Not Present: Cg¢bey.

-1~
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ITI. CURRENT STUDIES

-
A. Study No. 11 - Sale of Corporate Assets: The

Commission considered copies of two letters from Mr. William

Orrick, Chairman of the Committee on Corporations (dated

1/23/59 and 2/4/59) and a copy of the letter from the Executive

Secretary to Mr. Orrick (dated 1/30/59). (A copy of each of
these items is attached.) During the discussion Mr. Stanton
pointed out that the Commission could either disregard the
action of the State Bar and present the bill to the standing
Committee or discuss the matter with Mr. Graham Sterling;
President of the State Bar; pointing out to him that the
.Commission has considered the Committee's view but doces not
find it persuasive. After the matter was discussed a motion
was made by Mr, Babbage; seconded by Mr. Matthews; and unani-
mously adopted to authorize the Chairman and Executive
Secretary to communicate with Mr. Sterling and request his
views as to whether and how this lack of agreement of the

Commigsion and the State Bar Cormittee might be resolved.

~-11-
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B. Studv No. 31 - Doctrine of Worthier Title: The

Commission considered Memorandum No. 4 dated 2/11/59; a copy
of a letter from the State Bar Committee to consider the
Doctrine of Worthier Title to the State Bar Board of Governors
(dated 1/9/59): a copy of the letter from Professor Harold
Verall (dated 1/13/59); a copy of the letter from the
Executive Secretary to Mr. Landels; Chairman of the State
Bar Committee (dated 1/30/59); a copy of the letter from Mr.
Landels {dated 2/5/59); and a copy of the letter from Mr.
Jack Hayes (dated 2/6/59). {A copy of each of these items
is attached hereto.) After the matter was diséussed it was
agreed that when the Chairman and the Executive Secretary
speak to Mr. Sterling they advise him of Mr. LandelBs' views
and request him tc bring the matter to the attention of the
Board of Governors with a view to getting the State Bar's

endorsement of S.B. 166.

-12-
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C. Study No. 33 - Survival of Tort Actiong: The

Commission had before it Memorandum No. 3 dated 2/6/59; a
draft of proposed legislation designed to effectuate the
action taken by the Commission at its January meeting (dated
2/6/59) and a copy of survival statutes of certain other
states. (A copy of each of these items is attached hereto.)

The Commission first considered whether it should (1)
repeal Section 956 of the Civil Code and enact new Sections
956 and 957 of the Civil Code or (2) amend Section 956 of the
Civil Code., After some discussion; the latter procedure was
agreed upon.

The question was then raised a; to whethzi the Com-
mission should recommend legislation which would causeall causes
of action to survive. There followed some discussion as to
the meaning of the term "tort" énd as to what causes of action;
if any, would not survive if only "tort" causes of action were
made to survive under this section. A request was made to the
Executive Secretary that the staff look into and report on
these questions.

After further consideration of Section 956 {and after
action was taken on the adoption of a portion of the New
York statute relating to simultaneous death, infra) a motion
was nmade by Mr. Babbage; seconded by Mr. Matthews; and unani-
mously adopted to substitute the phrase "3 wrongful act,

neglect or default" for the word Ttort," subject to findings

of further research.

-13-
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Mr. Thurman then stated that the language “shall not
abate™ is technically inaccurate since the term "abate"
traditionally refers to the termination of a proceeding or
action, rather than of a cause of action. After discussion
it was agreed to revise the clause in Section 956 "shall not
abate by reason of a death of the wrongdoer or any other
person liable therefor™ to read “ghall not be lost by the
death of any person but it shall survive in favor of or
against the executor or administrator of such deceased person.”

The Commission then considered the proposed second
gentence of Section 956 of the Civil Code relating to punitive
and exemplary damages. After the matter was discussed it was
agreed that the staff should redraft this sentence using
language couched in terms of what elements of damage may be
included in a judgment against the exsecutor or administrator.

After the Commission considered the first clause of
the third sentence (up to the bracketed material) of Section
956 of the Civil Code it was agreed that this clause should
be revised to read "When the person having a thing in action
dies before judgment; the damages recoverable shall be
limited to such loss or damage as the decedent sustained or
jincurred prior to the date of death."

The Commission then considered whether damages should
be limited to loss of earnings and expenses sustained or

incurred as a result of the injury prior to death when the

-1k
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injured party dies before judgment. After the matter was
discussed a motion was made by Mr. Bradley and secondsd by
Mr. Stanton to provide that in such cases the judgment shall
not include damages for pain; suffering; mental anguish; etec.
The motion did not carry.

Aye: Bradley, Stanton.

No:  Babbage, Gustafson; Matthews, Thurman.

Not Present: Cobey.

A motion was then made by Mr. Thurman and seconded by
Mr. Matthews to exclude from Section 956 any provision excluding
recovery of damages for pain; suffering; mental anguish, etc.
The motion did not carry.

Aye: Babbage, Gustafson, Matthews, Thurman.-

No: Bradley, Stanton.

Not Present: Cobey.

The Commission then considered the proposed provision
in Section 956 of the Civil Code relating to the survival
of an action where the death of the person whe would have
been liable therefor occurs simultaneously with or prior to
the loss or damage. After a discussion of boeth the proposed
provision and the second paragraph of Section 118 of the New
York statute it was agreed that the New York provision is
preferable and that; with certain revisions; it should be
incorporated in Section 956. A motion was made by Mr.
Gustafson and seconded by Mr. Babbage to adopt the following

~15~
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paragraph after the first sentence in Section 956 of the
Civil Code:

Where a loss or damage resulting from
a wrongful act, neglect or default, occurs
simultaneously with or after the death of a
person who would have been liable therefor
if his death had not occcurred simultaneously
with such loss or damage or if his death had
not intervened between the wrongful act,
neglect or default and the resulting loss
or damage, an action to recover for such
loss or damages for such death or injury may
be maintained against the executor or adminis-
trator of such person.

The motion carried:
Aye: Babbage, Gustafson, Matthews, Stanton, Thurman.
Nos None.

Not Present: Cobey.

16~
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D. Study No. 34{L} - Uniform Rules of Evidence: The

Commission considsred certain portions of a memorandum
prepared by Professor Chadbourn relating to the portions of
the Uniform Rules relating to the privilege against self-
inerimination (a copy of which is attached.) After the
matter was discussed the following action was taken:

1. Subdivision (1) of Rule 23. During the dis-

cussion it was noted that Subdivision (1) of Rule 23 is
narrower in scope than Section 1323.5 of the Penal Code in
that Section 1323.5 gives a person a right not to be called
as a.witness in proceedings other than those in which he is
a criminal defendant. The Commission discﬁssed whether
Subdivision {1) gives all of the immunity to being called
as &4 witness which a person ought to have. A motion was then
made by Mr. Gustafson and seconded by Mr. Thurman to approve
the adoption of Subdivision (1) of Rule 23 with the substitu-
tion of the word "defendant" for the word "accused" and to
repeal Section 1323.5 of the Penal Code. The motion did not
carry:

Aye: Gustafson; Matthews; Stanton; Thurman.

No: Babbage.

Not Present: Bradley, Cobey.

The question was reopened later. Mr. Babbage stated
that although he favors the adoption of Subdivision (1) of

Rule 23 insofar as it goes, he does not favor the repeal of

-17-
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Section 1323,5 of the Penal Code insofar as it goes further,
A motion was then made to approve the adoption of
Subdivision (1) of Rule 23 with the substitution of the word
"defendant" for the word "acrused” and with the express under-
s@ing that the question of repealing Section 1323.5 will be
decided at a later time, The motion carried:
Aye: DBabbage, Gustafson, Matthews, Stanton, Thurman.
No:  None.
Not Present: Bradley, Cobey.

2. Subdivision {3) of Bule 23. A motion was made

by Mr. Babbage and seconded by Mr. Matthews to approve the
adoption of Subdivision (3) of Rule 23 with the substitution
of the word "defendant” for the word "mccused." The motion
carried:
Aye: DBabbage, Gustafson, Matthews, Stanton, Thurman.
Ne:  Rone.,

Not Present: Bra.dleﬁr, Cobey

=18.
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3. Subdivigion (4) of Rule 23. A motion was made

by Mr. Babbage and seconded by Mr. Matthews to disapprove the
adoption of Subdivision {4) of Rule 23 because of the doubts
expressed by Professor Chadbourn concerning its constitution-
ality. The motion carried:

Aye: Babbage, Gustafson; Matthews; Stanton; Thurman.

No: None.

Not Present: Bradley, Cobey.

A motion was then made by Mr. Babbage and seconded
by Mr. Thurman to rewrite Subdivision (4) of Rule 23 to
incorporate verbafim the language of Article I of Secticn 13
of the California Constitution. The motion carried:

Aye: DBabbage, Gustafson, Matthews; Stanton; Thurman.
No: None.
Not Present: Bradley; Cobey.

A motion was then made by Mr. Babbage and seconded
by Mr. Gustafson to substitute the word “action" for the
word “case" which precedes the phrase "whether the defendant
testifies or not" in the language taken from Section 13 of
Article I of the California Constitution which is to be
made Subdivision (4) of Rule 23. The motion carried:

Aye: Babbage; Gustafsoh; Matthews; Stanton, Thurman,
Nos None.

Not Present: Bradley, Cobey.

-19-
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4. Bule 25. After dlscussion of the firset portion of the
opening paragraph of Rule 25 a motion wos made by Mr. Matthews and seconded
by Mr. Thurman to substitute the phrase "in a judicial proceeding” for the
phrase "in en ection or" in Rule 25. The motion carried:

Aye: DBabbage, Gustafson, Matthews, Stanton, Thurman.

Ko: MHNone.

Rot Present: Bradley, Cobey.

During further discussion of the opening paragraph of Rule 25
Mr. Gustafgon took the position that "public officiel . . . or any govern-
mental agency” should be deleted from Rule 25 inasmich as the Uniform Rules

C of Evidence are, by definition, concerned oply with matters of evidence in
proceedings conducted by courts and do not apply to hecrings or interroge-
tions by public officials or agencies. As an example, he cited the case
of & person accused of a crime by & police officer. The Uniform Rules of
Bridence should not be concerned with what the police officer may ask
the person nor with what righte, duties or privileges the questioned
person has at the police station.

Furthermore, Mr. Gustafson ergued that even if it were
decided to extend the rules beyond the situation referred to irn Rule 2
("every proceeding, both criminsl and civil, conducted by or under the
supervision of a court"), it would be illogical to speak of & privilege
to refuse to disclose when there is no duty to disclose in the first
place. He believes that an evidentiary privilege exists only when the

C_‘ person questioned would, but for the exercise of the privilege, be under a

-20-
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duty to spesk. Thus, he said, the person who refuses to answer z question
or accusation by a police officer is not exercising an evidentiary
"privilege" because the person is under no legal duty to talk fo the
police officer.

Whether an accusation and the ccensed's response thereto are
admissible in evidence is a seperate problem with which Rule 25 does
not purport to deal. Under the present law, silence in the face of an
accusation in the police station can be shown as an implied edmission.
On the other hand, express or implied reliance on the constitutional
provision as the reason for failure tc deny an accusation has recently
been held to preclude the prosecutor from proving the eccusation and

the conduct in response thereto {People v. Clemmons [1957], 153 Cal.

App. 24 64; People v. Abbott [1956), X7 Cal. 24 362; People v. McGee

[1947]1, 31 Cal. 2a 229; Pecple v. Simmons [1946], 28 Cal. 24 699)

although other cases taking the opposite view have not been overruled.

{Pecple v. Peterson [19%6], 29 Cal. 24 69; People v. Jones [1943],

61 Cal. App. 24 608; People v. Wilson [1923], 61 Cel. App. 611; P ev.

Graney [1920], 48 Cal. App. 773.) The present law is thus unclear on
this point and it is conceivable that the Supreme Court will uitimetely
decide to ge back to the rule that the failure of a person to

expressly deny an accusatory statement is some evidence of its truth
regardless of the reasons given by the person for refusing to answer

or deny the accusation.

~20a-
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But, argues Mr. Gustafson, if given conduct of an sccused in
response to an aceusation is evidence which the courts feel must be
excluded because of the constitution, there is no need to attempt to
define these situations in an exclusionary rule in the Uniform Rules
of Bvidence. A comperable situation would be where the judge oxrders
o specimen of bodily fluid taken from a party. The rules permit this.
But the draftsmen point out that "a given rule would be inoperative
in & given situation vwhere there would occur from its application en
invasion of constitutionel rights . . . . [Thus)] if the taking is in
such menner as to violate the sudbject's constitutionsl right to be
secure in his person the question is then one of constitutional law
on that ground."

After this suggestion was discussed a motion was made by
Mr. Gustafson and ssconded by Mr. Babbage to mpprove the adoption of
the opening paragraph of Rule 25 as reviged to read:

Bubject to Rules 23 and 37, every

natural perscn hes & privilege which he

may claim, to refuse to disclose in a

Judicial proceeding any matter thet will

ineriminate him, except that under this rule,

The motion carried:
Aye: Babbage, Gustafson, Matthews, Stanton, Thurman.

No: fiene. .

Kot Present: Bradley, Cohey.

-21-
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A motion was then made by Mr. Matthews and seconded by
Mx. Gustafson to revise Rule T to read:
Except as otherwlse provided in these
Rules. . . No person hae a privilege in a
Judlcial proceeding to refuse to be a
witness, and . . . no perscn has a privilege
to refuse to disclose any matter or to produce
any object or writing . . .
The motion corried:
Aye: BPEobboge, -Guatafson, Matthews, Stenton, Thurman. .
Ko: None.
Not Present: Bradley, Cobey.
5. Rule 25!94. A motion wes made by Mr. Gustafson and
C seconded by Mr. Babbage to approve the adoption of Subdivision (=)
of Rule 25 as revised to read:
(a} the matter shall be disclosed
. if the Jjudge finds that the matter
- will not incriminate the witness; and
The motion carried:
Aye: Bakbbage, Gustafson, Matthews, Stanton, Thurman.
No: None

Not Present: Bradley, Cobey.

-25.
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E. Study No. 37(L} - Claims Statutes: The Commission

had before it a copy of the letter from Mr. Donald Gallagher,

Chief Counsel for the State Compensation Insurance Fund

(dated 1/23/59): a copy of the letter from the Executive

Secretary to Mr. Gallagher (dated 1/30/59); a copy of the

letter from Professor Van. Alstyne (dated 2/5/59); and copies

of mimeographed letters A and B (dated 2/12/59) which are being

sent out with the material distributed to persons interested in

district management and to districts. (A copy of each of

these items is attached hereto.)

1. The Executive Secretary reported that the

Commission’s Recommendation and Study and A.B. 409 or A.B. 410

(depending on the district) relating to claims against districts

were being distributed to the following persons or districts:

1.

Approximately 43 attorneys and law firms
suggested by Messrs. O'Melveny and Myers

and Orrick; Dalquist; et al,

Six associations representing districts.
Approximately 38 special districts named

in A.B. 410.

Approximately 169 various districts through-
out California selected at random from lists
of districts by counties made available by
Mr, Bradley.
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2. The Commiséion then considered the guestion
raised by the Executive Secretary as to when the hearing
should be set for the presentation of the Commission's
legislation relating to the presentation of claims. After
the matter was discussed it was agreed that Mr. Bradley should
contact Mr. Biddick, Chairman of the Assembly Judiciary (Civil)
Committee, and reqﬁéét a special hearing for the presentation
of Assembly Bills Nos. 405 through 1110.

3. The Commission then considered the letter from
Professor Van Alstyne pointing out another claims statute,
Section 4.23 of the Los Angeles Metropolitan Transit Authority
Act should be amended. After the matter was discussed a
moﬁion was made by Mr. Babbage; seconded and unanimously
adopted to amend Section 4.23 of the Los Angeles Metropolitan
Transit Authority Act.

L. The Commission then considered the letter from
Mr. Callagher and the Executive Secretary's response, made
after consultation with Mr. Kleps. After the matter was
discussed a motion was made by Mr, Matthews, seconded and
adopted, to add Section 5 to A.B. 406 to read:

Sec. 5. The provisions of this act

insofar as they are substantially the same

as existing statutory provisions relating

to the same subject matter shall be con--

strued as restatements and continuations,
and not as new enactments.

-2l
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February 5, 1359

Jobn R, McDonocugh, Jr., Esq.
Executive Secretary

Law Revigion Commigsion
School. of Law

Stanford, California

Desr John:

Jack Hayes telephoned me yesterday with regard to plans for the
meeting of the Commission to be held in comnection with the next State
Bar convention. The convention will be held in San Francilsco during
the week begimnning Monday, September 21, 1559. The headquarters hotel
will be the Fairmont.

Jack has offered the facilities of the State Bar in the Central
Tower for a meeting of the Commission on Thursday and Friday, September
2h and 25, if we intend to schedule one for thet date. A room at the
Feirmont would involve money, which the State Bar could not undertake
to provide.

I have indicated to Jack that I thought the facilities at State
Bar headquerters would be quite acceptable to the Commission but that
the matter would be discussed at our next meeting end he would be
adviged thereafter of the Commission's desires. FPlease place the
matter on the sgenda for discussion at our February meeting.

Yours very truly,

Thomes E. Stanton, Jr.

TES :hk
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405 Montgomery Street
Sen Francisco U4, Calif,

Jenuaxy 23, 1959

Mr, John R. McDonough, Jr.
Executive Secretery

Calitornia Law Revigion Commiseion
School of Law

Stanford, California

Re: Committee on Corporations of the
State Bar of California

Dear Mr. McDonough:

T read to the Committee on Corporations of the State Ber of
Californie, at its meeting on January 16, 1959, your letter dated
January 13, 1959, addressed to me as Chalrman of the Comittee, and
we again discussed the "minor amendments” proposed by the California
law Revision Commission to Sections 2201, 3901, and 390k of the
Corporations Code.

The Committee unanimously re-affirmed the ection taken at its
meeting held November 21, 1958(which vas reported to the Board of
Governors in paragraph 2 of my letter dated December 135, 1958} that
the recommendstion of the Commission be disapproved and that no
amendment be made to said sections.

The Committee was of the opinicn that the rule requirirng the
consent of the shareholders before the sale of all or substantially
21l of the property and assets of a corparaticn could be consummated
should not be revised even where the very purpose for which the cor-
poration was formed is to sell its asgets, for the reason, among
others, that it would be difficult to deternmine whether or not a
corporation was selling its essets "jn the usual and regular course
of its business”, end that corporations, cther than a carporstion
organized for the very purpose of selling all of its assets might try
o avoid the necessity of obtaining the consent of ite shareholders to
the sale of all, or substantially all, of its assets on the grounds that
such & sele was "in the usual and reguler course of its business".

The Committee was of the further opinion that the possible harm
which might be occasioned by enacting the amendments proposed by the
Cormission outweighs the benefits which would be derived by a very
1imited number of corporations, and, accordingly, unanimously opposed
any amendment to the three sections.

Sincerely yours,

Williem H, Orrick, Jr.
cc: Mr. Thomas E. Stenton, Jr.
Mr. Jack Hayes

Mr, Graham L. Steriing, Jr.
Mr. Austin H. Peck, Jr.




Orrick, Dahlquist, Herrington & Sutcliffe
405 Montgomery Street
San Francisco 4

February 4, 1959

Mr. John R. McDonough, Jr.
Executive Secretary

California Law Revision Commission
School of Law

Stenford, California

Dear Mr. McDonough:

Thank you for your letter of Janvary 30, 1959 in connection
with the amendments proposed by the Californis Lew Revision Commission
to Corporations Code Sections 2201 and 1390. _

You will, I think, be interested in the fellowing comments
wmade by Mr. Peck, Vice Chairman of the Committee on Corporations of the
State Bar of California in e letter to me dsted February 3, 1959:

"I still am of the view that our cormittee acted
properly and correctly in recommending against the
amendmenta. The Jdeppi case is, in my opinion, en unfor-
tunate one, not so much in the decision which the court
made on the facts presented to it, but in the language
which the court used in its opinion. I don't think that
it would be desirable to codify such a decision. It may be
that some legislation is indicated which will clarify the
problem of when stockholder consent ig and is not required.
It could be argued, from the Jeppi decision, that any
disposition of assets by a corporation which is not in the
ordinary course of business requirea stockholder consent
even though the assets so disposed of constitute mn
insignificant portion of the total assets. The language
of the existing stetute, 'all or substantially all' should
have some significance."

Any time you are in San Franciseo I would be delighted to meet
with you. I do not, however, think that the Committee, which has twice

considered the above mentioned proposed amendments, is likely to reverse
itself at this time.

Sincerely yours,

8/ Williem H. Orrick, Jr.
Willism H. Orrick, Jr.

¢c: Mr. Austin Peck, Jr.




January 30, 19359

Mr. W. H. Orrick
Attorney at Law

405 Montgomery Street

San Francisco, California

Dear Mr. Orrick:

I have your letter of January 23 in response to mine of January 13,
both relating to the amendments which the California Law Revision Cozmission
proposes to recommend to Sections 2201, 3901 and 3904 of the Corporations Code.

The Law Revision Commission considered the Corporation Committee's
original ection at its Jenuery meeting. The Commission had difficulty in
understanding the action of the Committee on Corporaticns for the reason that
the amendments which it proposed to Sections 2201 and 1390 simply codify the
decision of the California Supreme Court in Jeppi v. Brockman Holding Co., 34
Cel.2d 11, 206 P.2d 847 (1949). The Jeppl d'_EP_fecis on, in turn, simply adopts as
the law of Celifornia a rule which is accepted in a mmber of other states and
by various writers on corporation law. {See discussion et pages g-10 and g-11
of the Commission's research study.) The Commission's propoeed emendment of
Section 3904 is designed simply to conform this section to the amendpents of
Section 220). and 3901.

In the course of making this study the Cormission discussed verious
proposed amendmente which were then under consideration with Professor Richard
W. Jennings of the School of Law of the University of Celifornie at Berkeley.
In & letter of August 18, 1958 Mr. Jennings had the following to say about the
amendments here under discussilon:

I note that the Commiseion has alsc reaffirmed its
determination to codify the Jeppl decision in Sections
2201 erd 3901 and to amend Section 390k concomitantly.
I see no objection to this proposel.

The Commission also commnicated with Mr. Grsham L. Sterling, Jr.
on this subject and in ita letter to him of July 22, 1958 stated:

At the July meeting the Commission reaffirmed its determine-
tion to codify the Jeppi decision in Sections 2201 and 3901
and to amend Section 3904 concomitantly.

In his reply of August 29, 1958 Mr. Sterling mede no adverse comment relating
to this propeosal, altbough he had theretofore received a copy of Professor
Jennings communication to the Commisgsion.

‘If you think it would facilitate the reaching of an agreement between
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the forporations Committee and the lLaw Revision Commission on this matter
for you and me to discuse it, I would be happy t0 come to San Francisco
for this purpose at your convenience.

Very truly yours,

John R. McDonough, Jr/
Executive Secretery

JRM: imh

ec to Mr. Thomas E. Stanton, Jr.
Mr. Jack A. Hayes
My. Grahem 1. Sterling, Jr.
Mr. Austin H. Peck, Jr.




STATE COMPENSATION INSURANCE FUND
Jamuary 23, 1959
Mr. John McDonough
Stanford Lew College
c/o Californis Lew Revision Commission
Stanford, California

Dear Mr. McDonough: A Re A.B. k06

1 am writing you relative to A.B. 406 at the invitation of Mr.
Clark EBEradley.

Under the provisions of Government Code sections 16021 and 16041
(which wiil be superseded by sections 621 and 641 as proposed in A.B. h06)
there is no obligation in any otherwise applicabie case to present to the
State Board of Control a claim egainst the State Compensation Insurance Fund
as & condition precedent to bringing suit. This was held in Burum v. State
Pund, 30 C.2d 575, 585. Also, this is the way the Fund would like to have it,
in order to maintein equality of liability as well as of advantage with private
insurers.

My question is whether the new epactment of A.B. 406 will chenge
this situation.

I recognize that proposed sections 621 and 641 are in purpose
trenspositions only; but sections 16021 and 1604l are proposed to be repealed,
and the new sections will come into being as new enactments.

It is true that the sections under study in the Burum case were
Political Code sections 667 and 688 and in due course were repealed, and that
Government Code sections 16021 and 16041 were new enactments; but, I believe,
they were enzacted under the interpretive protective umbrella of Government
Code section 2. I doubt if the epactment of new sections in A.B. 406 at this
later date would enloy this protection.

Mr. Bradley stated, if I understood him, that he has no wish to
introduce substantive changes into any of the bills which constitute the series
of which A.B. 406 is a part, and he will accept any clarifying amendment
required to maintain present meanings and interpretations.

: Mey I suggest that you incorporate in A.B. 406, and perhaps in
other bills in the series, a stetement of legislative intent which would not
necessarily have to be made & section in the Government Code but would be and
remain an independent paragraph in the statute: either to the effect that
Government Code section 2 will be applied to the interpretation of the enact-
mente, or repeeting the substance of section 2 verbatim. T do think some
protective measure should be tsaken.

Finally, may I respectfully suggest that the phrase "is added
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to division 3.5," appearing in the printed bill on page 1 at lines 5-6
and on page 6 at line 2 seems incorrect, since, if my edition of the Code is
correct, there is no present "division 3.5" to which anything can be "added."

Sincerely,
S/ Donald Gellagher

DONALD GALLAGHER

Chief Counsel
DG: le

¢: Mr. Clark Bradiey
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Jamary 30, 1959

Mr. Doneld Gallegher

Chief Counsel

State Compensation Insurance Fund
450 McAllister Street

San Francisco 1, Celiforania

Dear Mr. Gallagher:

Thank you very much for your letier of Jamuary 23,
1953, I have discussed the guestion which you have
raised relating tc the possible construction of the
provisions of the A.B. 406 with Mr. Bradley and ke has
agreed to amend the bill by adding to it a new Section L
to read as followe:

Sec. 4. The provisions of this Act
insocfar as they are substantially the
pame 88 existing statutory vrovisions
relating to the same subject matter
shall be construed as restatements and
contimuations, and not as new enactments.

You are quite right, of course, that there is not aow
any Division 3.5 of Title 1 of the Govermment Code. However,
this Division is added to the code by Assembly Bill 405, the
first of the series of bills prepared by the Commission relating
to claims agalnst public entities.

Yours very truly,

John R. McDonough, Jr.
Executive Secretary

JEM: In

co:  Mr. Clark Bradley




February 5, 1959

Professor John R. MeDonough, Jr.
Executive Secretary

California Law Revieion Commission
School of Law

Stanford, California

Dear John:

Ag I heve been anticipating, another heretofore undiscovered
claims statute has Just been brought to my attentlon.

This is one which 1s pretty bard to find, for it is not repro-
duced at all in Deering's Public Utilitiss Code, bUt is reproduced in
s specisl appendix to the West Annotated Public Utilities Code.

The claims statute in gquestion is Cal. Stats. 1957, Chapter ST,
Section %.23, which is part of the Los Angeles Metropolitan Transit
Authority Act of 1857. .

I thought I should eall this to your attention so that it might
be incorporated into the general cleims legislation during the present
session 1f that legislation gets to the point of emendment. Although
I em hopeful that we have identified all of the claims legislation,

I am not entirely certain that this has been done. I did make an
effort to double check at the time I was prepering my Third Progress
Report in connection with the drafting problems, but as this letter
indicates, at least one claims statute escaped me. Perhaps there msay
be cthers also.

Sincerely yours,

Arvo Van Algtyne

AVA:cz
¢C -~ R.N. Kleps
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State of California
C CALIFORNIA LAW REVISION COMMISSION

Schoel of Law
Stanford, Celifornia

February 12, 1959

fhe Lew Revision Commission has completed a study of the
various provisions of California law relating to the presentation of
claims against governuental entities. Honoreble Clark L. Bradley
has introduced Assembly Constitutional Amendment No. 16 and Assembly
Bills Nos. k05 to 410 to effectumte the Commission's recommendations.

Because of the interest your district will undoubtedly have
in the legislation which the Commission proposes relating to special
districte, we enclose a copy of the Comniseion's Recormendation and

' Study, which contains the new general claims statute which the
Commi psion has drafted, and a copy of tne Assembly Bill which mekes
C' this statute mpplicable to your district.

The Commission will welcome any comments or criticisms you may
have regarding the enclosed material. Please address any comminice-~
tions %o Professor John R. MeDonough, Jr., BExecutive Secretary,
California Law Revision Commission, School of Law, Stanford University,

California.
A limited mumber of copiles of the encloesed items are avallable
on reguest. : :
 Yours truly,
\%‘%M ? %Z-“? .

Thomes E. Stanton, Jr.

Chairman
TES: imh
Enclosures




State of Celifornia
CALIFORNIA 1AW REVISION COMMISSION

School of Law
Stanford, California

February 12, 1959

The Law Revision Commission has completed a study of the
vertous provisions of Californis law relating to the presentation of
claims against governmentsl entities. Honorable Clark L. Bradley has
introduced Assembly Constitutional Amendment No. 16 and Assembly Bills
Nos. 405 to 410 to effectuate the Commission's recommendations.

It has occurred to us that you may be interested in this
-legislation. Accordingly, we enclose a copy of the Commission's
Recommendation and Study, which contains the new general claims statute
which the Commission has drafted, and a copy of A. B. 409 vhich makes
this statute appliceble to varicus districts.

The Commission will welcome any comments or criticiems you may
have regarding the enclosed material. Please address any cowmunications
to Professor John R. McDonough, Jr., EBxecutive Secretary, California
Leaw Revieion Commission, School of law, Stanford University,

California.

A limtted number of copies of the enclosed items are available
on request.

Yours truly,

Thomas E. Stanton, Jr. -
Cheirman

TES: imh
Enclosures




